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CONFIDENTIAL BERLIN 0841 

E.O. 11652: GDS 
TAGS: PGOV WB GE GW 

SUBJECT: BRUECHMANN CASE-REPLY TO KAMMERGERICHT QUERY 
REF: A) BONN 7977; B) BERLIN 805; C) BERLIN 778;) 

1. SUMMARY: KAMMERGERICHT ASKED ALLIES IF IT COULD CONSIDER 
KARLRUHE DECISION IN DETERMINING WHETHER TO GRANT REHEARING 
OF BRUECKMANN CASE. UK REDRAFT (REFTEL A) SAYS IN 

EFFECT "YES, IF YOU WISH, BUT YOU ARE NOT BOUND BY THAT DECISION." 
REDRAFT APPEARS, THEREFORE, TO INVITE ESTABLISHMENT OF NEW SYSTEM 
BY WHICH KARLSRUHE COURT WOULD ISSUE ADVISORY OPINIONS ON BERLIN 
CASES WHICH WOULD THEN BE GIVEN GREAT WEIGHT BY BERLIN COURTS. THIS 
APPEARS INCONSISTENT WITH OUR COMMITMENT UNDER QA. WE ACCORDINGLY 
RECOMMEND REVISIONS OF TEXT. END SUMMARY. 

2. STATEMENT IN PARA C OF UK REDRAFT THAT "IT FOLLOWS THAT 
THE FEDERAL CONSTITUTIONAL COURT CANNOT BE REGARDED AS 
HAVING JURISDICTION IN RELATION TO BERLIN AND THAT ITS JUDGMENTS 
CANNOT BE BINDING ON BERLIN COURTS AND AUTHORITIES" COULD IMPLY 
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THAT BERLIN COURTS AND AUTHORITIES CAN DRAW ADVICE FROM SUCH 
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JUDGMENTS IN BERLIN CASES AS KARLSRUHE CHOOSES TO MAKE. THIS 
WOULD BE SIGNIFICANT MODIFICATION OF ALLIED POSITION THAT 
KARLSRUHE SHOULD NOT GIVE ADVISORY OPINIONS IN BERLIN CASES SINCE 
IT HAS NO RESPONSIBILITY WHATSOVER FOR THOSE CASES. GIVEN UNDER- 
STANDABLE GERMAN EFFORT TO MAINTAIN LEGAL CONFORMITY BETWEEN WEST 
BERLIN AND FRG, WE WOULD EXPECT THAT BOTH KARLSRUHE AND BERLIN 
JUDGES WOULD SEIZE UPON THIS OPENING TO ESTABLISH SYSTEM WHEREBY 
KARLSRUHE REGULARLY REVIEWED BERLIN CASES, GAVE ITS "ADVICE" 

TO BERLIN, AND BERLIN COURTS THEN RATIFIED THAT ADVICE 
IN "INDEPENDENT" DECISION. AS REPORTED REF C, KAMMERGERICHT 
RECOGNIZED POSSIBILITY THAT IF IT WAS ALLOWED TO TAKE KARLSRUHE 
DECISION INTO ACCOUNT, SYSTEM MIGHT DEVELOP THAT WOULD BE HARDLY 
DISTINGUISHABLE FROM THAT IN EFFECT BETWEEN LOWER FRG COURTS AND 
KARLSRUHE. IT DOUBTED THAT THIS WOULD BE CONSISTENT WITH 
LONGSTANDING ALLIED RESERVATION, BUT RATHER THAN MAKE THAT 
JUDGMENT ITSELF IT REFERRED MATTER TO ALLIES FOR FORMAL DECISION. 

3. OTHER MAJOR ELEMENT IN UK REDRAFT IS FINAL SENTENCE OF 
PARA C: "IN THE EXERCISE OF THIS RESPONSIBILITY, RECOURSE MAY 

NOT BE HAD TO THE DECISION OF THE FEDERAL CONSTITUTIONAL COURT OF 
27 MARCH 1974 IN ANY WAY WHICH CONFLICTS WITH ABOVE." PRESUM- 
ABLY THE FINAL PHRASE WOULD BE INTERPRETED IN LIGHT OF EARLIER 
STATEMENT THAT KARLSRUHE DECISIONS CANNOT BE BINDING UPON 
BERLIN AUTHORITIES. THIS STRONGLY SUGGESTS THAT KAMMER- 
GERICHT COULD CONSIDER THAT DECISION, ALTHOUGH NOT "BINDING", 

A NEW ELEMENT ("TATSACHE") THAT IT COULD REGARD AS 
JUSTIFICATION FOR REHEARING BRUECKMANN CASE, AND THAT IT 
COULD ALSO CONSIDER ADVICE GIVEN AT KARLSRUHE WHEN REACHING 
SUBSTANTIVE DECISION ONCE REHEARING WAS GRANTED. 

4. UK REDRAFT, THEREFORE, WOULD APPEAR TO OFFER KAMMER- 
GERICHT INVITATION TO GRANT REHEARING IN LIGHT OF ADVISORY 
OPINION OF KARLSRUHE COURT AND TO TAKE THAT DECISION INTO ACCOUNT 
ON MERITS. (IT SHOULD BE NOTED THAT FORMULATIONS IN REDRAFT 

IN NO WAY CONSTRAIN KAMMERGERICHT FROM ALLUDING TO KARLSRUHE 
DECISION.) 

5. IT IS LIKELY THAT KARLSRUHE WILL TAKE ANY OPENING AS ENCOUR- 
AGEMENT TO CONTINUE REVIEWING BERLIN CASES. WE NOTE, FOR 
EXAMPLE, JUSTICE VON SCHLABRENDORFF'S CONVERSATION WITH 
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AMBASSADOR REPORTED IN MEMCON AND STORIES WHICH HAVE APPEARED 
IN SPRINGER PRESS HERE IN LAST FEW DAYS THAT KARLSRUHE COURT 
HAS INFORMED FOREIGN OFFICE THAT IT HAS CERTAIN RESPONSIBILITY 
FOR BERLIN CASES AND THAT ALLIED RESERVATIONS SHOULD NOT BE 
PERMITTED TO AFFECT EXCHANGE OF DOCUMENTS BETWEEN BERLIN 
COURTS AND CONSTITUTIONAL COURT. 

6. TO AVOID TACITLY ENCOURAGING DEVELOPMENT OF 
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ADVISORY-OPINION JURISDICTION FOR KARLSRUHE IN BERLIN CASES, 

WE RECOMMEND THAT WE RETURN TO BRITISH MISSION 

DRAFT, (REFTEL B), OR, ALTERNATIVELY, THAT FOLLOWING CHANGES BE MADE 
IN DRAFT REF A: 

A. DELETE CLAUSE IN SECOND SENTENCE OF PARA C "AND 

THAT ITS JUDGMENTS CANNOT BE BINDING ON BERLIN COURTS AND 
AUTHORITIES." 

B. DELETE FROM FINAL SENTENCE "IN ANY WAY WHICH 
CONFLICTS WITH THE ABOVE. "KLEIN 
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